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2.2. (a) Admitted documents and facts can be taken note of straightway.

(b) P.O.should introduce those documents, which are not admitted. He should examine the witnesses
in a way which will bring out the case in a logical and understandable order. He will examine them
without putting leading questions i.e. questions which suggest a definite answer. This examination
can be done by P.O. )

(c) After the examination is over, the witnesses may be cross-examined by SPS or his defence assistant
to bring out facts which have not come out in the examination, to remove any discrepancies or to
prove the reliability or otherwise of the witness. Itis the duty of 1.O. to see that witnesses understand
the question properly and to protect them against any unfair treatment. He should disallow
question if the cross-examination is irrelevant, oppressive or of inordinate length.

(d) After the cross-examination, P.O. can re-examine the witness on any points on which he has been
cross-examined but not any new matter unless specially allowed by the 1.O. In that case, the other
party will have a right to further cross-examine the witness.

(e) Ifatany stage a party wishes to cross-examine his own witness, he may do so with the permission of
1.O.

2.3. At any time during the inquiry, the Inquiry Officer may put such question to a witness as he thinks
fit to bring out the truth so that he has a fair and clear understanding of the whole case. 1.0. may also
allow both the sides to cross-examine such a witness on any question put by him.

2.4. Any time during the inquiry, SPS may decide to plead guilty. In that case, .0. may in his discretion
accept the plea and record his findings or he may continue the case to its conclusion.

2.5. If before the close of the case of the disciplinary authority, P.O. produces new evidence not included
in the list of documents and witnesses given to the Government servant, SPS will be entitled to have a
copy of such lists, an adjournment of at least three clear days and an opportunity for inspecting relevant
documents. It is obvious, however, that P.O. should avoid such a course of action.

2.6. Tt would not be correct for either party ordinarily to recall a witness or produce further evidence to
fill up any gap in evidence. He can do so only where there is an inherent lacuna or defect in the evidence
originally produced.

27. After the closure of the case for the disciplinary authority, 1.O. willask SPS to state his defence and
produce his witnesses. If he submits his defence in writing, every page of it will be signed by him. If orally,
L.O. will record it and get it signed by him. A copy of the statement of defence will be given to P.O.

2.8. SPS or his defence assistant will then proceed to examine his witnesses who will then be cross-
examined by P.O. and if necessary re-examined by SPS.

2.9. SPS cannot be forced to give evidence. However, if he offers himself as his own witness, he can be
examined by thé defence assistant and cross-examined by P.O.

2.10. At the end of the case, 1.O. shall examine SPS generally to enable him to explain any
circumstances appearing against him; and he may do so even if SPS has offered himself as a witness.
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2.11. On the completion of evidence of both sides, I.O. should proceed to hear the arguments. Only if the
case is complex, he may permit them to present written briefs. P.O. should be given not more than two

days to present his brief unleas the rules presertbed a longer period. While presenting his breif, he should

certify that a copy of the brief has been received by SPS. SPS should also be given two days thereafter for
filing his brief.

5 12. All evidence will be taken down as far as possible in a narrative form to the dictation of 1.O.
Previous statements admitted by a witness may be taken on record as evidence. The depositions of each
witness will be on a separate sheet of paper at the head of which will appear the number of the case, the
name of the witness, and sufficient information as to his age, designation or occupation, residence etc.
for complete identification Generally, depositions of state on defence witnesses will be recorded as
narrations and numbered SWI1, SW2..... or DWI, DW2..... as the case may be. Exhibits will be
numbered S1,S2.... or D1, D2.... After the evidence is recorded, 1.0O. will have the depositions read out to
the witnesses in the presence of both the parties. If the witness denies correctness of any part of the record
except verbal changes, the 1.O. will not alter the evidence but will record the fact separately. He will
record a certificate at the end of each deposition as follows: “read over to the witness in the presence of
the accused and admitted correct/ objections of the witnesses recorded”. The witness will sign every page
of the deposition. If a witness refuses to sign, 1.O. will record this fact and sign. 1.O. should take
particular care to explain the deposition to the witnesses if the deposition has been given in a language
other than the language in which the record is kept.

2.13. 1.O. will maintain in a daily order-sheet to record in brief the business transacted on each day of the
hearing. Requests and representations made by either party should also be dealt with and disposed of in
the sheet.

2.14. During an inquiry if the Inquiry Officer feels it necessary to amend the charge-sheet or frame an
additional charge, he may do so as long as he gives a fresh opportunity to SPS to explain the charges
against him. 1.O. can hold the inquiry from the stage considered necessary to give reasonable
opportunity to the SPS to submit his defence or produce his evidence in respect of the amended charge-
sheet.

2.15. If the evidence is able to establish a part of transaction/event which by itself constitute a
misconduct/ misbehaviour, the Inquiry Officer can express his findings whether such misconduct is
proved or not, as long as the imputations clearly state the events and the defence has adequate
opportunity to reply to them.

2.16. If SPS does not submit his written statement of defence within the time specified or does not
appear before 1.0. or refuses to comply with the provisions of the rules, the 1.0. may hold the enquiry ex-
parte.

2.17. If an Inquiry Officer is changed in the middle of a case or if a case is transferred to another, thenitis
within the discretion of the Inquiry Officer to hear the case de novo or from the state which it had
reached, keeping in mind the fact that the changed officer must receive fair and just treatment consistent
with avoiding waste of time.

2.18. Disciplinary proceedings should not be stayed except under orders of a court of competent
jurisdiction or under the written orders of the disciplinary authority.
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3. Conduct of 1.0.

3.1. After discussing the mechanics of proceedings, it would be appropriate to discuss the conduct to be
observed by 1.O. A discussion on natural justice is obviously relevant.

3.2. Two observations are needed. It needs to be emphasized that natural justice does not supplant any
law or rule. It is only supplementary. Secondly, rules of natural justice are generally referred toby or on
behalf of the defence. They should in fairness apply to both the parties.

3.3. The rules of natural justice cannot be elevated to the position of Fundamental Rights. Their aim is
to secure justice or to put it negatively to prevent miscarriage of justice. These rules can operate only in
areas not covered by any law validly made. This is the view taken by the Supreme Court in the case of
Union of India vs. J.N. Sinha and others (AIR 1971 SC 40). Since the Discipline Rules contain clear
provisions about the conduct of inquiries at various stages, the rules of natural justice cannot be invoked
for going beyond or round the scope of the rules at any stage. In the case of A.K. Das Vs. Sr. Supdt. of
Post Offices (AIR 1969, A&N 99), it has been held that if the Procedure laid down in the CCS (CCA)
rules is complied with, there can be no complaint of violation of natural justice.

3.4. Natural justice is not defined in any rules, but the concept is fairly crystalised through judicial
pronouncements and covers three important principles:

(i) right of the other party to be heard;
(ii) no person can be a judge in his own cause; and
(iii) justice is not only done but should be seen to be done.

In other words, where there are no specific provisions in rules & procedures, either party has a right to
“fair hearings”, “unbiased judgement” and “clear speaking order”.

3.5 Our disciplinary rules provide time-limits for various purposes like appearance before on 1.0., for
preliminary hearing or for regular hearing, like giving an opportunity to SPS to have hissay and to cross-
examine the opposite witnesses and 1.0O.’s witnesses and lastly to argue out his case at the conclusion of
the hearing.

3.6. However, it is obvious that there will be exceptions to limits prescribed for hearing; such as those
based on illness or natural calamities. In such cases, 1.O. should appropriately give minimum necessary
adjournment. The adjournment has to be quick. It would not be correct for 1.O. to allow the P.O. or
SPS to dominate the proceedings by asking adjournments. What either party deserves is fair and
reasonable opportunity to be heard and not an unfair and unreasonable opportunity to obstruct and
hinder.

3.7. For unbased hearing, an1.0. should not obviously have any interest in the case. During hearings, he
is expected to be serene and even-handed, even though his patience at times may be tried. At the same
time, he cannot permit either party to engage in every trick to delay proceedings and put a spoke in the
wheel of justice.
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3.8. The 1.0. should bear in mind that the technical rules of the Evidence Act are not applicable to
domestic inquiries. Hearsay evidence is not barred. The Supreme Court and some high Courts have held
that even “hearsay evidence is logically probative though its probative value may be strong or weak
according to the facts and circumstances of the case and if it is logically probative, a tribunal is entitled to
act upon it”. It has also been held that though “in admitting hearsay evidence the tribunal must observe
the rules of natural justice, it does not mean that it must be tested by cross-examination”.

3.9. There has been an argument whether the 1.O. should interrupt during the hearing or even argue
while the proceedings are on and whether this constitutes violation of natural justice. It is not correct to
conclude that every intervention or argument or even a hostile remark of an I.O. is indicative of bias. As
Supreme Court has observed “If every remarks of a judge made from the bench is to be construed as
indicating prejudice, I am afraid most judges will fail to pass the exacting test”. In the course.of an
argument, a judge sometimes expresses his opinion, tentatively formed, sometimes even strongly
worded; but that does not always mean that the case has been prejudiced. An argument in a court can
never be effective if the judges do not sometimes point out what appears to be an underlying fallacy in the
apparent plausibility thereof, and every lawyer or litigant who forms an apprehension on that score
cannot be said to be reasonably doing so” (Viswanathan Vs. Abdul Vazid—AIR 1963 SCI)

3.10. After having said that I.O. should not be biased but should give fair opportunity to all the parties,
it may be mentioned that his conclusions have to be based on a report which looks reasonable. 1.0.
should clearly indicate the relation between the imputations, evidence and conclusions. The conclusion
should be logical. It should not appear as 1.O. has made up his mind and is then making a one-sided
presentation of facts to support it. While studying a case or rationalising a point or commenting on a
witness, the language should be sobre, becoming and dignified. It should be judicious and show poise
and balance. It should not be satirical or vicious. The pen of an 1.0. should be used like the knife of a
surgeon, just enough to probe into the relevant tissue and not more. On the other hand, merely
summarising the versions of the two sides and selecting one is not right.

3.11. 1.O. is expected to be unbiased, fair, just and judicious. He is not interested whether the SPS is

proved guilty or exonerated. His only interest is fair play and justice. He, will, therefore, continuously
endeavour to see that both sides get reasonable opportunity to place their view points. He should equally
be alert to check any tendency on the part of either party to delay or hinder the proceedings. He should
remind himself of the court observation in Bhole Nath vs. DTC: “Natural justice prescribes only a
minimum standard of fair procedure and this minimum cannot be bloated into a rigmarole of
technicalities to vitiate the inquiry somehow or other. To do so would not be natural justice but on the
other hand unnatural or perverted justice”.

4. ASSESSMENT OF EVIDENCE

4.1. An Inquiry Officer should not start assuming the correctness of the imputation/charges of the
defence version that would be bias.
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4.2. His first duty is to study and understand the department’s case and the defence version thorougly.
He must endeavour to reconstruct the conduct expected of SPS. He must ascertain all the details of the
event or transaction and relevant circumstances attending on them. He must probe into what has
happened where and when. He must know who has done what and what he ought to have done. He
should ascertain what was the role assigned to SPS specifically in relation to the charge; what was
expected of him and what he did or omitted to do. He should conclude whether and which of the
imputations/charges are proved.

4.3. He should then judge whether SPS within his knowledge and experience behaved with due care and
attention, reasonably and honestly; whether he violated the law, rules and procedures he was expected to
follow; whether he knew or ought to have known the propriety and results of his acts. In other words,
whether he behaved as a prudent man would have been expected to do. He cannot say that he violated the
procedure in the interest of Government Rules and procedure are laid down in the interest of the public
by the persons whose responsibility it is to do so. SPS is supposed to follow them. If he has any ideas
about better rules and procedures, he should propose amendments but not break them until the
amendments are effective.

4.4. The word ‘malafides’ should be used with great caution. Malafides is irrelevant in proving a
misconduct as it is not a necessary element of it. Every act of a public servant is expected to be honest,
bonafide and reasonable. If there is any doubt, it is for him to dispel it. Anact is not honest when it is not
just and fair or when it causes wrongful gain or wrongful loss. It is not bonafide when it is committed
without due care and attention. It is not reasonable when a fair and prudent person would not do it.

4.5. In most of the cases, SPS raises a plea of absence of malafides. It is notright to expect that the P.O.
should prove malafides if the act itself speaks. If a person is found travelling by train without ticket,
malafides must be presumed unless he proves otherwise. If a Government servant is unable to explain
satisfactorily has disproportionate assets, it is natural to presume that such assets were amassed in a
corrrupt way. Malafides therefore, will have to be judged from the circumstances of each transaction or
event, powers and responsibilities vested in each officer and ultimately what a prudent and rational
person would do in those circumstances and with those powers and responsibilities.

4.6. The Inquiry Officer after consideration the oral and documentary evidence, noting who said it,
when and in what circumstances, whether what was said or done was consistent with the normal
probability of human behaviour, and noting the demeanour of the witnesses, should draw inferences, as
arational and prudent person would. He should then record his conclusions on each charge whether it is
proved or not. He should particularly ensure that he relies on facts which have come into evidence and
which the accused Government servant had opportunity to refute.

4.7. The standard of proof required in a departmental inquiry differs materially from the standard of
proof required in criminal trial. The Supreme Court has held thar standard of proof required in a
disciplinary inquiry is that of preponderance of probability and not proof beyond a reasonable doubt.

.

4.8. The report of 1.0. should contain:
(1) reference to the order of his appointment as Inquiry Officer;

(ii) articles of charge in brief, indicating those which are dropped/admitted and which require
discussion;
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(ili) for each charge inquired into,

(a) the case in support of the charges;

(b) the case of defence,

(c) assessment of evidence, and

(d) the findings.

In complex cases it may be necessary to give a brief statement of the transaction/event which amounts to
or leads to misconduct.

In certain cases it may be desirable for the sake of clarity, to narrate not only such a transaction/event
but also the case of the disciplinary authority and that of defence, before considering charges
individually.

4.9. The report will be accompanied by

(a) a folder containing (i), (ii), and (iii) of para 1.1;

(b) an appendix in form 5;

(c) a list of exhibits together with exhibits produced during the inquiry;

(d) alist of witnesses examined together with their depositions in the order they were taken during the
inquiry;

(e) a folder containing daily order sheet;

(f) a folder containing evidence of witnesses, written statements of SPS and briefs; and

(g) correspondence file.

4.10. If the Inquiry Officer concludes that an allegation other than that described in the original articles
of charge is proved, he may record his findings on such a charge as long as the SPS had admitted the facts
or had an opportunity of refuting them.

4.11. 1.O. will send his report and the record of inquiry together with extra copies for the Central
Vigilance Commissioner, D.A., each SPS and a copy for CBI in cases investigated by them.
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AIR MANUAL
Form 1 (See para 1.1.)

Name and designation of the S.P.S.

Post held by him with the scale at the time of
commission of the lapses.

Discipline and Appeal Rules/Pension rules
applicable to him.

Date of superannuation and whether the same
inquiry can be continued under Pension Rules.

Present pay with scale and date from which it is
drawn.

Date of next increment.
Service to which he belongs.

Expected date of the next promotion and the
scale to which he will be promoted.
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Form 2
Programme for inquiry into the proceedings against Shri
(See para 1.4)

1. Date of receipt of appointment order

2. Date of receipt of other basic documents (a
copy of charge-sheet, defence statement, order
appointing the Presenting officer)

3. Date fixed for preliminary hearing

Date by which charged officer has to complete
inspection of listed documents

5. Date for production of additional documents.

Date for completion of inspection of additional
documents

7. Date for furnishing copies of statements of
witneses

8. Date(s) of Regular hearings
Date of submission of report

........

310
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‘ Form 3

(See para 1.11)

*Shri  voviiieiiniennn..
**Day ........ Time ......
Place .........cccvivinn.
To
Sir,

I am the Inquiring Authority in the proceedings against*. Y our evidence is considered material. I request
you to appear before me on the day and at the time/place indicate at **

2. You are/are not likely to be required to stay at the place for more than a day.

Yours faithfully,
( )

Copyto «vvveineeennnnnnnnnns with the request to permit the official mentioned above to attend the
inquiry on these dates.
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AIR MANUAL
Form 4

(See para 1.11)

...................

To

Sir,
in the proceedings against*. Your evidence is considered material. I request

I am the Inquiring Authority
he day and at the time/ place indicate at *k

|
¥ you to appear before me on t
}

d to stay at the place for more than a day.

2. You are/are not likely to be require
Yours faithfully,
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Form §

(See para 4.9)

Appendix to the report
Case No. ....covvvnvnnnnnnn,

Name and designation of S.P.S.(s):

2. Name and designation of the Presenting
Officer.

3. Name and designation of Defence Assistant.
Service particulars of the SPS(s):-
(a) Date of superannuation.
(b) Present pay with scale.
(c) Date from which the present payisdrawn
(d) Date of next increment
(e) Service to which he belongs.

5. Date of receipt of (a) appointment order and
(b) other documents from the disciplinary
authority.

6. Date of first appearance of the charged officer
before the 1.0.

7. Date of preliminary hearing.

8. Date of completion of inspection of
documents.

9. Dates of regular hearings.
10. Date of submission of report.

11. Time taken for submission of the report
from the date at 5 above.

12.  Suggestions for improvement in procedure,
or investigation and presentation of case,
if any.

(If there are no suggestions, please state that no deficiency in procedure, investigation or presentation
exists).



